PALL F. SWRTVOJT

| BLA 95- 207 Deci ded Decenber 30, 1997

Appeal froma decision of the Idaho Sate Gfice, Bureau of Land
Managenent, decl aring nine mning cla ns abandoned and void. | M 129414 et

al.

Afirned.

1.

Mning dains: Abandonnent--Mning dains: Recordation
of Aifidavit of Assessnent Vdrk or Nbotice of Intention
to Hold--Mning Qains: Rental or dai mMintenance
Fees: Generally--Mning Qains: Rental or Aam

Mai nt enance Fees: Small Mner Exenption

Wien a small miner tinely filed a certification of
exenption fromthe paynent of rental fees for the 1993
assessnent year covering nine mning clains and
thereafter, on or before Dec. 30, 1993, filed wth BLM
a notice of intention to hold those clains, those
clains are properly decl ared abandoned and voi d because
of afailureto file an affidavit of assessnent work
for the 1993 assessnent year with BLMon or before Dec.
30, 1993. Uhder 43 CF.R § 3833.1-7(a) (1993), one
seeki ng an exenption fromthe paynent of rental fees
was required to file an affidavit of assessnent work
wth the proper BBMSate Gfice on or before Dec. 30,
1993.

APPEARANCES Roy L. Fne, BEsqg., Neenah, Wsconsin, for Paul F. Shartwout.

(AN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR S

n Decenber 16, 1994, the ldaho Sate Gfice, Bureau of Land
Managenent (BLMN), declared the Rainbow A & B, Rai nbow 5-7, and the Rai nbow
#1-#4 (1 MC 129414-1 MC 129415, | MC 129416- 1 MC 129418, and | MC 145387-1 MC
145390) unpat ented mning cl ai ns abandoned and voi d by operation of |aw
because an affidavit of assessnent work for the 1993 assessnent year was
not tinely filed wth BLM It also rejected and returned an affidavit of
assessnent work for the 1994 assessnent year. Paul F. Saartwout filed a
tinely appeal .
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h Gctober 5, 1992, Gongress passed the Departnent of the Interior and
Rel at ed Agenci es Appropriations Act for Hscal Year 1993 (the Act), Pub. L.
No. 102-381, 106 Sat. 1378-79 (1992), a provision of which established
t hat

for each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the filing requirenents contai ned i n section 314(a) and
(c) of the Federal Land Policy and Managenent Act of 1976 (FLPMRA
(43 USC 1744 (a) and (c)), each clainant shall, except as
provi ded otherwise by this Act, pay a claimrental fee of $100 to
the Secretary of the Interior or his designee on or before August
31, 1993 in order for the clainant to hol d such unpatented m ni ng
claam mll or tunnel site for the assessnent year ending at noon
on Septenber 1, 1993 * * *,

106 Sat. 1378. The Act al so contained an identical provision establishing
rental fees for the assessnent year ending at noon on Septenber 1, 1994,
requi ring paynent of an additional $100 rental fee on or before August 31,
1993. 106 Sat. 1378-79.

| npl enenting Departnental regul ations provided as fol | ows:

Mning claimor site located on or before Qctober 5, 1992. A
nonref undabl e rental fee of $100.00 for each mning clam mll
site, or tunnel site, shall be paid on or before August 31, 1993,
for each of the assessnent years begi nning on Septenber 1, 1992,
and Septeniber 1, 1993, or a conbined rental fee of $200.

43 CF.R § 3833.1-5(b) (1993). Swnartwout's clains were all |ocated prior
to Qctober 5, 1992,

The only exenption provided fromthis annual rental requirenent was
the so-called small miner exenption, available to clainants hol ding 10 or
fewer mning clains, mll sites, or tunnel sites on Federal |ands who neet
all the conditions set forthin 43 CF. R § 3833.1-6(a) (1993). WIliamB
Way, 129 IBLA 173 (1994). The regul ations expressly provided that a snall
mner, who net the various conditions of the regul ations, could "perform
the assessnent work required under 30 US C 28-28e and record it pursuant
to section 314(a) of FLPMA and 8§ 3833.2 in lieu of paying the rental fee."

43 CF.R § 3833.1-6 (1993). The regulations further directed: "The
affidavit of assessnent work perforned by a snall miner claimng a rental
fee exenption shall be filed wth the proper Sate Gfice of the BLM
pursuant to [43 CF.R] 8 3833.2 and neet the requirenents of [43 CF.R] §
3833.2-4." 43 CF R 8§ 3833.1-7(a) (1993).

h August 31, 1993, Smartwout filed wth BLMseparate certificates of
exenption frompaynent of the rental fee covering the nine clains in
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guestion for the 1993 and 1994 assessnent years. n Decenber 20, 1993,
Snartwout filed wth BLMa Notice of Intention to Hol d those clai ns.

Shartwout does not deny that he failed to file tinely an affidavit of
assessnent work for 1993. In the statenent of reasons, Snartwout's counsel
asserts that he was advised by a BLMofficia on Decenber 10, 1993, that
"an Affidavit of Annual Assessnent Vérk in conjunction wth a Mintenance
Fee Wi ver Certification, or * * * a Notice of Intention to Hdld," would
suffice to preserve Saartwout's cl ai ns.

ounsel asserts that Saartwout failed to file the 1993 affidavit of
assessnent work because he was confused about the regul ati ons whi ch becane
ef fective on August 30, 1993, and "because of the erroneous interpretation
of those regulations given to himby the [BLM." In addition, counsel
argues that the regul ations, before they were anended in 1993,
"contenpl ated the filing in 1993 of an Intention to Hold,” and for this
reason the clai ns were preserved.

In this case, instead of paying the rental fee, Saartwout chose the
alternative of claimng the small mner exenption. A that tine, the
regul ati ons provided, at 43 CF. R § 3833. 1-6:

A snall mner nmay, under certain conditions described in
this section and in 8§ 3833.1-7, performthe assessnent work
required under 30 US C 28-28e and record it pursuant to section
314(a) of FLPVA and 8§ 3833.2 in lieu of paying the rental fee.
Assessnent work shall be the nature described in paragraph (b) of
this section.

Havi ng chosen the small miner alternative, Saartwout was required to
"performthe assessnent work"™ and "record it" pursuant to section 314(a) of
FLPVA 43 US C § 1744(a) (1994). The regulations at 43 CF.R §
3833.1-7(a) (1993), expressly provided that "[t]he affidavit of assessnent
work perforned by a small mner claimng a rental fee exenption shall be
filed wth the proper BLMSate dfice pursuant to [43 CF.R] § 3833.2 and
neet the requirenents of [43 CF R ] § 3833.2-4." The regul ation at 43
CFR 8 3833.2-4 sets forth the requirenents for the filing of annual
assessnent wor k.

Thus, for the assessnent year ending on noon Septenber 1, 1993,
Shartwout was required to performassessnent work and to file an affidavit
of assessnent work with BLM"on or before Decenber 30, 1993." See 43
CFR 83833 .1-7(b) (1) (1993). In the absence of this filing, Saartwout's
clains were properly decl ared abandoned and void. See 43 CF. R 8§
3833.4(a)(1) (1993); Alin D Wl kup, 137 IBLA 259, 260 (1996); Melvin J.
Young, 135 | BLA 336, 338 (1996).

Shartwout contends that he was confused about the regul ati ons and t hat
BLM provi ded erroneous advice. Neither of these circunstances provides a
basis for excusing the failure to conply wth the law since all
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persons deal ing wth the Governnent are presuned to have know edge of

rel evant statutes and duly promul gated regul ations. Federal G op | nsurance
Qorp. v. Merrill, 332 US 380 (1947); Alin D Wl kup, supra; Lester W
Pullen, 131 IBLA 271, 273 (1994).

It is well settled that the Lhited Sates is not bound by the acts of
its enpl oyees when they "cause to be done what the | aw does not sanction or
permt." 43 CF.R 8 1810.3(b). Therefore, assumng counsel for Saartwout
recei ved erroneous advice froma BLMenpl oyee, that fact does not support
overturning BLMs Decision. Reliance upon infornation or opinion of a BLM
enpl oyee "cannot operate to vest any right not authorized by law" 43
CF R 8 1810.3(c); Wilter C Eager, 138 IBLA 45, 48 (1997); Jack J.
Gynberg, 114 | BLA 225, 229 (1990).

The Departnent has no authority to excuse |lack of conpliance wth the
rental fee requirenents, to extend the tine for conpliance, or to afford
any relief fromthe statutory consequences, regardl ess of any mtigating
circunstances. Hiubert A Rebold, 137 IBLA 255, 257 (1996), and cases
cited therein.

Therefore, pursuant to the authority del egated to the Board of Land
appeal s by the Secretary of the Interior, 43 CF R § 4.1, BLMs
determnation is affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes L. Burski
Admini strative Judge
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